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Rid was properly rejected as nonresponsive 
where the descriptive literature required to 
be submitted contained a legend stating that 
design and specifications are subject to 
change without notice because there is 
nothing else in the bid indicating that the 
legend was not intended to affect the bid- 
der's obligations under its bid. 

Galaxy Distributing, Inc. protests the rejection of 
its bid under invitation for bids (IFB) No. DAKF23-85-B- 
0171 issued by the Department of the Army for three types 
of computer printers. Galaxy's low bid was determined to 
be nonresponsive because the descriptive literature sub- 
mitted with its bid for each of the three items contained 
a legend stating that specifications are subject to change 
without notice. Award was made to the second low bidder, 
Wordplex Corporation, whose descriptive literature con- 
tained a similar phrase, which was crossed out. Galaxy 
contends that it has been a government supplier for 
approximately 2 years and its bids have never been 
rejected as nonresponsive because of similar legends on 
its descriptive literature. Galaxy further argues that 
the phrase is included on almost a l l  specification sheets 
and that the manufacturers do not permit its removal. We 
dismiss Galaxy's protest. 

The IFB required, and warned in three places, that 
bidders must submit with their bids complete descriptive 
literature or that the bid would be considered nonre- 
sponsive and rejected. Where, as here, the government 
requires descriptive literature and uses it to determine 
precisely what the bidder is offering and will be bound to 
furnish if awarded the contract, any statement in the 
literature that specifications are subject to change is a 
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mater ia l  d e f i c i e n c y  r e n d e r i n g  t h e  b i d  n o n r e s p o n s i v e .  See, 
e .g . ,  N o r t h  P a r k  V i l l a g e  H o m e s ,  I n c . ,  R-216862,  J a n .  3 1 ,  
1 9 8 5 ,  85-1 CPD 11 1 2 9 .  W e  h a v e  p e r m i t t e d  e x c e p t i o n s  o n l y  
w h e r e  i t  was r e a s o n a b l y  c lear  f r o m  t h e  f a c e  of t h e  b i d  
t h a t  a " s u b j e c t  t o  change ' '  l e g e n d  was n o t  i n t e n d e d  t o  
reserve t h e  r i g h t  to  t h e  b i d d e r  t o  c h a n g e  t h e  o f f e r e d  
p r o d u c t  or t o  d e v i a t e  from a n y  of t h e  g o v e r n m e n t ' s  
ma te r i a l  r e q u i r e m e n t s .  S y n t r e x ,  I n c . ,  e t  a l . ,  63 Comp. 
Gen. 360  ( 1 9 8 4 1 ,  84-1  C P D  11 522 .  

I n  order t o  d e t e r m i n e  w h e t h e r  t h e  l e g e n d  d i d  
i m p r o p e r l y  reserve t h e  r i g h t  t o  a l t e r  t h e  o f f e r e d  pro- 
d u c t ,  w e  m u s t  e x a m i n e  t h e  b i d  a s  a w h o l e .  % N o r t h  P a r k  
V i l l a g e  H o m e s ,  I n c . ,  €3-216862, s u p r a .  Here, a l t h o u g h  
G a l a x y  is  o f f e r i n g  p r o d u c t s  n o t  m a n u f a c t u r e d  b y  i t ,  t h e r e  
is n o t h i n g  i n  i t s  b i d  s u c h  a s  a cover l e t t e r  w h i c h  s t a t e s  
t h a t  G a l a x y  is o f f e r i n g  u n i t s  f r o m  s t o c k  o r  u n i t s  a l r e a d y  
m a n u f a c t u r e d  w h i c h  m e e t  a l l  of t h e  s p e c i f i c a t i o n  r e q u i r e -  
m e n t s .  
( 1 9 7 5 ) .  75-2 CPD 'I1 411.  As a r e s u l t ,  w e  f i n d  t h a t  t h e  
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u n c o n t r a d i c t e d  l e g e n d  o n  t h e  l i t e r a t u r e  s u b m i t t e d  b y  
Galaxy n o t  o n l y  reserved t h e  m a n u f a c t u r e r ' s  r i g h t  t o  a l t e r  
i ts  p r o d u c t ' s  s p e c i f i c a t i o n s ,  b u t  i t  g r a n t e d  Galaxy  t h e  
r i g h t  t o  s u p p l y  u n i t s  w i t h  c h a r a c t e r i s t i c s  o t h e r  t h a n  
t h o s e  l i s t e d  i n  t h e  d e s c r i p t i v e  l i t e r a t u r e .  T h e r e f o r e ,  
G a l a x y ' s  b i d  was p r o p e r l y  rejected a s  n o n r e s p o n s i v e .  
N o r t h  P a r k  V i l l a g e  H o m e s ,  I n c . ,  B-216862,  s u p r a .  T h e  f a c t  
t h a t  a n  a g e n c y  i n  t h e  p a s t  may h a v e  e r r o n e o u s l y  accepted 
G a l a x y ' s  b i d s  w h i c h  c o n t a i n e d  s u c h  a l e g e n d  i s ,  of c o u r s e ,  
n o t  a j u s t i f i c a t i o n  f o r  r e p e a t i n g  t h e  e r ror  h e r e .  -- See i d .  

d e s c r i p t i v e  l i t e r a t u r e ,  t h e  l e g e n d  d i d  n o t  q u a l i f y  
W o r d p l e x ' s  b i d .  Regard less  of w h e t h e r  t h e  b i d d e r  h a s  t h e  
a u t h o r i z a t i o n  f r o m  t h e  m a n u f a c t u r e r  t o  r e m o v e  a restric- 
t i v e  l e g e n d  f r o m  i ts  l i t e r a t u r e ,  when t h e  b i d d e r  s u b m i t s  a 
c o n f o r m i n g  b i d  t h a t  does n o t  c o n t a i n  a " s u b j e c t  t o  c h a n g e "  
l e g e n d ,  t h e  b i d d e r  is l e g a l l y  bound  t o  s u p p l y  t h e  i t e m  
o f f e r e d  i n  i t s  b i d  w i t h o u t  a n y  s p e c i f i c a t i o n  c h a n g e s .  
T h e r e f o r e ,  s u c h  a b i d ,  u n l i k e  t h e  p ro tes te r ' s ,  is 
r e s p o n s i v e .  

S i n c e  Wordplex de l e t ed  t h e  l e g e n d  from i ts  

T h e  protest  is d i s m i s s e d .  
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